., 


mete Approved elease 2001/09/03 : a Lee 
OGC Has Reviewed s Laer 


x 
a . 
Seay: L. R. Houeton | a ae 9 Wovember 1940 
a ge Ye Ss 
"De facto" Exployment fi «: Attendant. STATINTL 
STATINTL 1. In accordance with your verbal request, I 


hace examined the possibility of treating the mess 
attendant . as a de facto employee for the 
period he was rearried on the Agency's payroll. | 


2. The Comptroller (3.Comp. Gen. 10 12) has 


a 


a*>ted the general rule thet; | 


"Service rendered as a de facte officer” 
ean net form the basis of any legal clain 
apainst the Government for compensation 
therefore, but compensation already pai 
for services rendered as a de-facto officer 
may be retained if not iri excess of the 
reasonable value thereof." 


In the situation presented a persan holding a posi- 
ticn as register and receiver of a U. 8, land office 
wae considered ineligible to also hold the office cs 
of commissioner. This prehibition resu ited from the : 
gpecifie statutory provision ("duql compensations = = = 
- mot applicable), but-the exployeeiwas he.ld.a-de facto - 
afficer for the period actually ‘etiployed in‘ths lat~ 
ter job. In opinion B-42222, dated June 9/44, a — 
statutory prohibition of the employment of aliens not 
oniy prevented the payment of salary but also the 
retention of any portion improperly paid--regardless 
ef whether the officer was de facto or de jure. And, 
4x1 15 Comp. Gen. 587, the Comptroller stated that a 
person fraudulently obtaining employment could at most 
Se rerarded only as a de facto employee, althsagh the 
question of refunding salary paymonts was not raised, 
here are aiso numerous opinicns involving retention wok 
beyond retirement age, appointuen after retirement, ~ 
and holdover beyond expiration of appointment period, 2 
in which the general rule was resiteted. (See 3 Comp. — . 
Gan, 823; B 4d. 735 10 1d. 5545 UP 1d, 7544 and 22 id. 
300.) Work prior to acceptance of appointment or = 
reporting for duty has on two ocensione classified the . 
employee as either de facto or volunteer (8 Comp. Gen. - 
369; 16 id. F1). in all of the eltuations reviowed | 
above, however, the objectionable defect has lain in 
the individual's personal eligibility for the office. 
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not been estsblished in accordanee with lew... 


_ the Govermment‘s claim against the recipient for re 
naeeen to 
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He has failed to qualify as a da fure officer beeause 
he was prcehibited by either a statugfory provision or 
a rule of policy. But, in each case, a de jure office 
existed. Where such a de jure affice does not exist, 
then there can be neither a de fare nor de facto officer. - 
This was clearly presented by the Comptroller. in 3 Comp. 
Gen, 647. In that case, a wombar of the Marine Corps 
was denied the right to compensation for mail clerk 
in an Amerfean legation in China when the office had 

3, In the inetant case, the maso was eatablished ~ 
for the convenience of a minority group of individuals. . 
If « Government mess mas not authorized, then the ineiu- 
eior of a messman in the T.0. appears to be. iliegal per. 
se and the office did not exist de jure. Lies aa laibe Ae 
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